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he consequences of a conviction for an Talcohol related driving offense in Missouri 

are huge.  Besides the label society places 

upon alcohol related driving offenders and the 

accompanying personal embarrassment to the 

offender and family members, a host of other 

penalties are likely to be encountered.  While 

Missouri law allows for periods of incarceration for 

such offenses, it also provides for the loss of driving 

privileges.  In addition, a number of financial 

penalties are common upon conviction for driving 

while intoxicated (DWI).  Given the o�en fast paced 

and global nature of our lives, the mere charge of 

DWI – let alone a DWI conviction – can have a 

devastating effect on personal and professional 

matters.  

Why We Wrote This Book

Unless you have been living off the grid, chances are you have seen and heard a vast number of 

lawyers claiming that they are the right ones to defend you in your time of need.  How do you 

determine which ones the best for you?  Look at the advertisements and you will see that most of 

the lawyers say they are aggressive.  They sometimes even have a picture of a bulldog or lion to 

show how aggressive they are.  Maybe they are wearing fancy suits and ties.  They may even offer 

you a free consultation.  But what have they told you that will help you choose the best lawyer for 

your case?  Nothing.  

We know that being charged with an alcohol related offense is potentially a life altering event and 

we want to provide you straightforward information that will help you successfully navigate the 

obstacles ahead of you.  Rather than telling you that we will fight like lions or that we offer a free 

consultation, we note that the information in this book will help provide some level of 

understanding of alcohol related offenses in Missouri and assist you in getting the results you 

deserve.  Take a moment to think about that.  Do you really think that a lawyer advertisement with 

a picture of a bulldog provides any value to you?  What lawyers wouldn't say they'd fight like lions?  

In reality, advertising like that is meaningless.  The key to an effective defense is first understanding 

the problem before you.  Instead of pretending to be bulldogs or lions, we will help you understand 

the law of the alcohol related offenses in Missouri.  

INTRODUCTION
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We realize that not everyone who is charged with an alcohol related offense is guilty.  There are a 

number of ways that an innocent person can end up being charged with an alcohol related offense, 

so the choice of a lawyer to defend you in your case is extremely important.  Not every lawyer can 

handle the defense of an alcohol related driving offense.  Whether you hire us to defend you or not, 

you should be making an informed decision about whom you hire.  We wrote this book to help 

eliminate a lot of useless information and provide you with some information that can help you in 

your time of need.  

WHAT YOU SHOULD GET FROM READING THIS BOOK

Let's be perfectly clear:  Reading this book will not tell you absolutely everything about alcohol 

related driving offenses in Missouri, nor will it replace the advice of an experienced DWI lawyer.  So 

why should you read it?  The decisions you make a�er an alcohol related arrest can be some of the 

most important decisions you make in your life.  You should, a�er reading this book, have a general 

understanding of alcohol related driving offenses in Missouri and what may lie ahead for you.  More 

important, however, you should have a better understanding of how to hire an experienced lawyer 

who can best help you get the results you deserve.  

DO YOU NEED AN ATTORNEY?

Yes you do!  Hiring the right lawyer may be the most important decision you make regarding your 

case.  Besides the potential criminal penalties, like spending time in jail, just being arrested for an 

alcohol related offense may put your driving privileges in jeopardy.  As if that was not enough, if you 

have a professional license, that may also be in jeopardy.  Regardless of what you may have heard 

or what may have happened to a friend (and we have all heard stories about what happened to 

someone else), hiring an experienced lawyer is not something to take lightly.  

HOW TO CHOOSE THE RIGHT LAWYER?

One of the most important decisions a defendant charged with driving while intoxicated in Missouri 

can make is selecting the right defense attorney.  In making this decision, the client should not to 

be afraid to ask the potential attorney questions.  Any competent DWI attorney should be more 

than happy to answer a potential client's questions.  Any hesitation or push back in answering the 

questions asked should raise red flags with that attorney.  While there are many more questions to 

ask, the following are the minimum recommended questions to ask:  

1. How long have you been in practice?  While the number of years practice is not always an 

indication that the attorney is competent and qualified, it can provide some insight on that 

attorney's experience practicing law.  Obviously, you want to know if this attorney is brand new out 

of law school or has been practicing 20 plus years.  Likewise, length of time practicing, may give you 

some idea of the number of cases that attorney has handled.  

2. What experience do you have representing clients charged with driving while intoxicated?  

Being charged with driving while intoxicated is a very serious matter.  You want to make sure that 
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the attorney you select has handled these types of cases and is knowledgeable in that subject area.  

The choice of an attorney can mean the difference between a guilty or not guilty verdict. 

3. Who in your firm will be handling my case?  In many firms, the attorney that the client meets is 

not the one handling the case.  Make sure you know when you hire an attorney who will be 

representing you in court and that you are comfortable with that person handling your case.  

4. Do you belong to any DWI defense professional organizations?  The answer to this question can 

help you gain insight as to how knowledgeable and committed the attorney is to defending those 

persons charged with driving while intoxicated offenses.  

5. Have you tried any cases to a jury?  Many attorneys will talk a good game about their 

experience, but some have never even tried a case to a jury.  You want to make sure that the 

attorney you hire is experienced, knowledgeable, and competent to try your case.   

6. What will this cost me?  Some attorneys have a standard fee sheet for any DWI case.  Be wary of 

attorneys who have a set fee for every DWI case.  Each DWI case is unique and raises different 

factual and legal issues.  Your case is too important to you to have it handled just like all the rest.  

Make sure you know how much it will cost to defend your case.

7. What issues do you see in my case?  The attorney should be able to discuss potential factual 

and legal issues that may be favorable and unfavorable to your case.  They should be comfortable 

discussing issues related to the traffic stops, probable cause for arrest, as well as issues related to 

standardized field sobriety and chemical tests.  

8. What will the outcome be in my case?  While an experienced DWI attorney can discuss 

anticipated outcomes of your case, no attorney can ethically guarantee you a specific outcome.  If 

an attorney guarantees a specific outcome in a case that is a major red flag to not hire that attorney
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WHAT QUESTIONS SHOULD A LAWYER ASK YOU?

An experienced lawyer should ask you a number of questions to determine what assistance he or 

she may be able to provide.  

Your attorney should:  

Ÿ Make a detailed inquiry of the events leading up to your 

alcohol related arrest or charge, including the reason given 

by the officer for stopping you;  

Ÿ Insist upon a thorough description of your activities in 

consumption of alcohol beverages before your arrest;  

Ÿ Inquire about any statements made by the officer to you as 

well as any statements you may have made to the officer 

and the conditions upon which those statements were 

made;  

Ÿ Obtain a detailed description of the area where you 

performed any tests;  

Ÿ Question you about the names and contact information of 

any potential witnesses;  

Ÿ Want to know the results of any tests, including chemical 

tests that you may have performed;  

Ÿ Ask you about the extent the officer observed you before 

administering any breath test; and

Ÿ Inquire as to whether any part of the stop or arrest was 

audio or video recorded.  

At a minimum, your attorney should know the answers to these questions a�er having conducted 

an initial client interview.  It is important to be truthful when answering the lawyer's questions 

about your case, even though you may feel embarrassed.  Much like consultations with a doctor, 

the law provides that your conversations with your lawyer are confidential – whether you hire the 

attorney or not.  O�en, being completely truthful with your attorney can make a difference between 

being found not guilty as opposed to guilty.  

CHARGED WITH DWI IN MISSOURI? 3 THINGS YOU MUST KNOW:

If you have been charged with driving while intoxicated in Missouri, you should know:

1. Every case is defensible, even if you don't think you have one.  Just because you have been 

arrested does not mean you're guilty or that you will be convicted.  While the state may contend 

that it has evidence of your guilt, an experienced defense attorney can assist you with possible 

defense strategies.
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2. Performing poorly on field sobriety tests does not mean your case is hopeless.  Simply because 

the officer says you performed poorly on the field sobriety tests does not mean that you will be 

convicted.  Many factors play into how well a person performs or how many “clues” of intoxication 

they exhibit in field sobriety tests.  Age, weight, medical conditions, and even environmental factors 

may affect performance.  Likewise, for these tests to be considered accurate, they must have been 

performed properly.  An experienced attorney may help you review the administration of the tests 

as well as their results to assist in your defense.

3. Just because you blew over the legal limit in a breath test, does not mean that your case is 

over.  Similar to the field sobriety tests, chemical tests must be performed properly to be considered 

accurate.  In addition, just because the test was given does not mean it will be admissible in court.  

An experienced attorney will be able to help you interpret and challenge the results of any chemical 

tests.

WHAT IS THE OFFENSE OF DRIVING WHILE INTOXICATED?

Missouri law criminalizes as two separate offenses regarding the operation of vehicle a�er 

consuming alcohol.  First, a person commits the crime of "DWI" that he or she operates a motor 

vehicle while in an intoxicated or drugged condition.  Intoxicated condition means under the 

influence of alcohol, a controlled substance or drug, or any combination of the two.  

Second, a person commits the offense of driving with excessive blood alcohol content (BAC) if he or 

she operates a motor vehicle with eight-hundredths of 1 percent (0.08 percent) or more by weight 

of alcohol in his or her blood.  

Before you may be stopped by a police officer for an alcohol related offense, the police officer 

must have what is called "probable cause" to believe you were committing an intoxication related 

offense.  That is, the officer must have some articulable reason to lawfully pull you over for driving 

while intoxicated.  While many things can support probable cause for the officer to stop you, some 

common reasons include:  Weaving in your lane, driving too slowly, following another car too 

closely, failing to stop at a traffic light, failing to signal a turn and turning too widely or sharply.  
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Both offenses may be charged regardless of whether the person was driving on public streets or 

highways or on private property.  The law that presumes every driver in Missouri consents to a 

chemical test of his or her blood alcohol level (implied to ****) only applies to offenses 

committed on a public street or highway.  

While DWI and BAC are very similar in many respects, they are different offenses that require 

different proves.  As indicated earlier, a person commits the offense of DWI if he or she operates a 

motor vehicle in an intoxicated or drugged condition.  "Driving or operating a vehicle," however, is 

not what one would normally think.  Missouri courts have given the term "operate" a very broad 

meaning.  Under the right circumstances, a person can be found guilty of driving while intoxicated 

even if found intoxicated in a parked vehicle.  As to "operation," Missouri courts have upheld 

numerous convictions for DWI where the driver was not actually driving a vehicle, but instead was 

sleeping in a parked car with the keys in the ignition and the engine running.  

Besides proving that the person was operating the motor vehicle, prosecution must also prove the 

driver was in an intoxicated condition.  The prosecution does not need to prove that the person 

was impaired, but rather that he or she was under the influence of alcohol, a controlled substance 

of drug, or any combination of the two.  

Contrary to what many people think, intoxication may be proven without the results of any 

chemical test.  Intoxication may be proven by witnesses who had an opportunity to observe the 

driver.  Typically, the prosecution will present what is generally referred to as "demeanor evidence."  

This may include evidence that the person failed a sobriety test or tests, slurred his or her speech, 

or smelled of alcohol.  Law enforcement officers, when dealing with persons suspected of alcohol 

related driving offenses, will scrutinize their appearance and actions.  Law enforcement officers 

commonly note a person's ability to walk, stand and talk.  They will examine the condition of his or 

her clothing to see if it is neat and pressed or wrinkled and soiled.  They will be looking at the 

condition of a person's eyes to see if they are bloodshot and watery, or bright and alert.  All this will 

be done in an effort to gather demeanor evidence.  

If you are suspected of a DWI, the officer will likely ask you to perform what are commonly referred 

to as the field sobriety test, either at the roadside where you were pulled over or even at the police 

station.  The results of the field sobriety test and evidence of your demeanor will be used by the 

officer to determine whether or not you have committed an alcohol driving offense.  

Common field sobriety tests include:  

Nystagmus – in this test, the officer will be looking at what your eyes do while following or tracking 

an object, such as a pencil, which is moved approximately 6 inches from your face.  If your eyes 

cannot smoothly track the object or if they jerk while following it, you will fail the test.  

Walk and turn – in this test, the police officer will instruct you to walk a line for a certain number of 

steps by walking heel to toe, and return to the starting point in the same fashion.  The officer will be 

looking to see, among other things, if you:  
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Ÿ Are able to keep your balance while listening to the officer's 

instructions;  

Ÿ Start the test before the instructions are finished;  

Ÿ Stop walking to steady yourself;  

Ÿ Do not walk heel to toe;  

Ÿ Use your arms to balance yourself while performing the test;  

Ÿ Step off the line while performing the test;  

Ÿ Lose your balance while turning;  

Ÿ Take the exact number of steps instructed; and

Ÿ Are unable to perform the test.  

One leg stand – in this test, the officer will ask you to stand on one leg for 

30 seconds.  The officer will be looking to see, among other things, if you:  

Ÿ Sway while balancing on one leg;  

Ÿ Use your arms to help maintain balance;  

Ÿ Hop while attempting to balance on one leg;  

Ÿ Put your foot down one or more times during the test; and

Ÿ Are able to even do the test.  

The results of field sobriety tests and demeanor evidence may falsely 

indicate intoxication.  These tests are entirely subjective, meaning they are 

based solely upon the officer's perception of you and your performance of 

the test not upon on any objective determinations by the officer.  For 

example, a person's bloodshot eyes might indicate that he or she has been 

drinking, but likewise could indicate that he or she is tired or that his or her 

eyes are irritated.  Many persons might not even be able to complete a field 

sobriety test successfully when completely sober, due to numerous medical 

conditions or ailments.  In addition, some people do not perform well on 

field sobriety tests simply because they are nervous.  

It is important to keep in mind that the results of these tests do not 

conclusively establish intoxication.  Your defense lawyer should make a 

thorough investigation not only of the facts of your case, but also of your 

physical and medication condition, to determine if they may have played a 

part in your performance of the field sobriety test and demeanor when 

stopped by the police officer.  If you are taking or have taken prescription 

medicine you must tell your lawyer that immediately, as well as providing 

the reasons you are taking it.  
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While not necessary, results of chemical tests can constitute strong evidence that the person was 

intoxicated.  The most common method is determining the blood alcohol content of a driver is what 

is commonly referred to as a breath test.  The driver, typically shortly a�er arrest, is requesting to 

blow into a machine that is designed to measure a person's blood alcohol content.  Such evidence, 

if admissible at trial, can be difficult to overcome.  

That does not mean, however, that if chemical test evidence is presented at trial that the 

prosecution will be successful.  There are many challenges or defenses to such tests.  While an in 

depth discussion of those defenses is beyond the scope of this book, the majority of the defenses to 

breath tests evidence relate to the physical or medical conditions of the driver; possible defects in 

the testing equipment or in the administration of the test; and the qualifications of the person 

administering the test.  

Obviously, such defenses require thorough preparation and knowledge of the case and the law.  

O�en an expert witness is used to assist in raising such defenses.  

NEVER TRY TO TALK YOUR WAY OUT OF A DWI

If you are stopped for suspicion of driving while intoxicated, one of the worst things that you can do 

is to try and talk your way out of it.  To begin with, if the police officer is asking questions about 

alcohol and drinking, the officer in all likelihood already suspects that you have been drinking.  

Given that, the officer will be looking for clues that support that suspicion.  The officer will be 

scrutinizing your demeanor, actions, responses, and even the manner in which you speak, all with 

an eye towards getting probable cause to arrest you for driving while intoxicated.

While the officer may begin by asking what appear to be innocent questions, such as

Ÿ where are you going? 

Ÿ where are you coming from?

Ÿ have you had anything to drink? 

Many people falsely believe that because the officer is 

asking questions, they can “talk their way out of it.”  The 

problem with that is, if you tell the officer that yes, you've 

had a couple glasses of wine, the officer now has your 

admission that you have been drinking and the officer has 

seen you driving the car!  It is important to remember, that 

while you may be under the legal limit of .08, you can still 

be charged with driving while intoxicated.  To secure a 

conviction for DWI, the prosecutor need only prove that 

you were driving while under the influence of alcohol.

Because the officer will use anything you say against you, as well as be examining your actions and 

demeanor, it is unlikely that you will be able to “talk your way out of being charged while driving 

while intoxicated.”
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HOW TO BEAT YOUR DWI CASE BEFORE IT EVEN BEGINS

If you have been arrested for driving while intoxicated, one of the ways to fight your case is to 

challenge the basis for your stop and arrest.  In order to stop a driver, a law enforcement officer 

must have reasonable suspicion to believe that the driver has violated the law.  In other words, in 

order to stop you, there must be some basis for the stop such as speeding, failing to signal, or some 

other alleged violation of law. 

Once the officer stops the driver for a traffic-related offense, the law allows the officer to investigate 

relative to that offense.  Typically, for an offense such as speeding, the officer will stop the driver 

and ask for a driver's license, proof of insurance, and things similar to that nature.  During that 

time, the officer will be examining the situation looking for other evidence, such as evidence of 

drinking, drug use, et cetera. 

If the officer, as a result of the initial traffic stop, develops or encounters evidence that shows or 

tends to show that the driver was drinking or is intoxicated, that can lead to an expanded 

investigation beyond that required for the initial traffic stop.  So, what starts out as a traffic stop for 

speeding can expand into an investigation for driving while intoxicated, including asking the driver 

to perform standardized field sobriety tests.  If the officer develops more evidence, enough to 

amount to probable cause, the officer can arrest the driver for then driving while intoxicated.  To 

develop “probable cause”, the officer will be looking at a number of things, including the driver's 

demeanor, appearance, actions, answers to questions, and cues from field sobriety tests.  All of 

those can factor into the officer developing probable cause to make an arrest for driving while 

intoxicated. 

So, how does a DWI lawyer use this to help a client defend their 

DWI case?  To begin with, the lawyer can attack the initial basis 

for the traffic stop.  If it can be shown that the officer did not 

have a reasonable suspicion that the driver committed the 

initial traffic offense, then the case can be thrown out.  Likewise, 

the DWI defense lawyer will also attack the police officer's 

assertion that there was probable cause to arrest the driver for 

driving while intoxicated.  For example, if the defense attorney 

demonstrates that the officer did not have probable cause to 

make an arrest, then the case will be thrown out as well. 

It is extremely important that if you are charged with driving 

while intoxicated, that you seek the help of a competent and 

qualified DWI defense attorney immediately.
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FOUR WAYS A FIELD SOBRIETY TEST COULD PRODUCE 
INACCURATE RESULTS

When you are pulled over for a traffic offense and suspected of drunk driving, it is likely that a 

Missouri police officer will give you a field sobriety test to further determine if you may be 

intoxicated. These tests are supposed to give the officer an accurate idea of whether or not it is safe 

for you to drive and whether or not you are breaking the law – but all too o�en these highly 

subjective tests are flawed.

Here are just a few ways your field sobriety test could go 

wrong:

Ÿ ·The police officer conducting the tests is biased. 

Unfortunately, the sad truth is that any police officer 

taking the time to conduct a field sobriety test has 

already decided that you are driving drunk. In recent 

studies, when officers are told that a subject is drunk, 

or when a subject smells of alcohol, the subject will 

o�en fail the test regardless of whether or not they 

have alcohol in their blood stream. 

Ÿ ·The police officer may give poor instructions or not be 

properly trained to conduct the tests. While some of 

the field sobriety tests, like the walk and turn test, 

seem simple, other tests, such as the horizontal gaze 

nystagmus, can produce inaccurate results if 

conducted incorrectly. For example, if a police officer 

does not hold the horizontal gaze object at the correct 

distance or if he moves the object at the wrong speed, 

the subject could appear to fail the test. 

Ÿ ·The environment may be unsuitable for the test. The walk and turn test should be conducted 

on a flat, dry, and stable surface away from the road. The test results could be inaccurate if the 

subject is forced to execute the test in poor conditions or in a distracting environment. 

Ÿ ·The subject may have a physical disability or other extenuating circumstance that affects the 

accuracy of the test. Many people believe that the stand and turn test and other field sobriety 

tests don't test drunkenness; instead, they test balance and coordination. Unfortunately, there 

are many reasons that someone might not be able to stand on one leg or walk in a straight line – 

reasons that could involve a disability, fatigue, stress, nervousness, or even a simple lack of 

general coordination. 

Unfortunately, despite the fact that multiple studies have found field sobriety tests to be inaccurate 

and misleading, they are still used as one of the primary ways to determine whether a Missouri 

driver was operating a vehicle while intoxicated.
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COMMON BREATHALYZER ERRORS

When a breath alcohol test device makes a reading, many assume that the reading is accurate – 

hard evidence written in stone that the driver in question was drunk at the time of his or her arrest. 

However, this is simply not the case. While police officers and news reporters announce alcohol 

breath test results as fact, the truth is that small difference in temperature, breathing, calibration, 

and other factors can change Breathalyzer blood alcohol content results by up to one third.

Specifically, in Missouri, the Missouri Department of Health has faced years of controversy 

concerning the approval process surrounding the Intoxilyzer 5000 and the BAC Datamaster – breath 

test devices that have been widely criticized and that other governments around the world have 

found inaccurate.

Here are just a few ways in which a breath alcohol test can go wrong:

Ÿ Changes in breathing patterns. Heavy breathing can decrease your blood alcohol content (BAC) 

by up to 20 percent. Holding your breath can increase your BAC by 28 percent. This means a 

strange breathing pattern could lead to a wrongful DWI arrest. 

Ÿ Changes in temperature. Both the temperature of the air and the temperature of the subject can 

change the BAC reading, and Breathalyzer machines must be calibrated o�en and correctly to 

prevent faulty readings.

Ÿ Improper use. Human error is a large factor in false BAC readings, as many law enforcement 

officers may not correctly use the device each time they take readings. Also, the machines may 

become less accurate over time or through repeated use.In other cases, officers may not have 

been properly trained to use the device. 

Ÿ The detection of other chemicals and substances. Although breath alcohol tests have improved 

over time, many still mistake other substances for alcohol. Studies by the National Highway 

Traffic Safety Administration (NHTSA) have shown those with diabetes and those on diets can 

register falsely high blood alcohol levels. Another study has shown that asthma suffers are likely 

to blow false positives on breath alcohol machines. 

Ÿ Shoddy machine repairs. In some cases, breath analysis machines are repaired by those without 

the knowledge or skills to do so, rendering the device inaccurate. Proper maintenance is key to 

achieving accurate numbers, but many breath test machines are not regularly or correctly 

maintained. 

Ÿ Mouth-alcohol contamination. If the breath alcohol machine reads alcohol from the mouth, 

stomach, or throat instead of from the lungs, the readings can skyrocket. Although Missouri 

authorities are taught to wait 15 minutes before administering the blood alcohol test, mouth 

alcohol can still interfere with readings, as can a small belch or burp.
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FIVE MYTHS ABOUT DWI CASES IN MISSOURI

Driving while intoxicated charges are common in Missouri.  Most people, even if unfamiliar with 

criminal law, are familiar with DWI.  Many people, even those not trained in the law, are happy to 

provide their two cents about driving while intoxicated charges in Missouri.  This brief article 

exposes five of the most common myths about DWI charges in Missouri.

1. If a person is charged with DWI, then they are guilty.  FALSE!

Not everyone charged with a DWI is in fact guilty.  Simply being charged with an offense is not the 

same as having been found guilty by a judge or jury.  An experienced attorney can help you best 

explore factual and legal defenses to those charges.

2. Why fight it?  If you are charged with a DWI offense it can't be won.  FALSE! 

Again, just because someone is charged with driving while intoxicated in Missouri, does not mean 

they are guilty of the offense.  There are many legal defenses that stand between an accused and a 

conviction for driving while intoxicated.  An experienced attorney can help best present those 

defenses. 

3. All DWI cases are the same.  FALSE! 

While the prosecution must prove the same legal elements to obtain a DWI conviction, all cases are 

different.  Each case presents its own factual and legal defenses.  An experienced DWI attorney can 

help you best present the strongest possible defense.

4. The choice of an attorney won't make a difference in my DWI case.  FALSE! 

The choice of an attorney in defending a DWI case is one of the most important decisions a person 

can make.  Sometimes, that choice results in the difference between the dismissal of charges or a 

conviction.  Why take a chance?  Your chances of obtaining a favorable result are best with an 

experienced attorney. 

5. Even if convicted of a DWI, nothing bad is really going to happen.  FALSE! 

This couldn't be further from the truth.  Significant penalties can be imposed if convicted of driving 

while intoxicated including jail time, substantial fines, and the loss of driving privileges.  You have 

too much to lose.  The best thing you can do to help your chances of obtaining a favorable outcome 

is to hire an experienced criminal defense attorney.

CRIMINAL PENALTIES FOR DWI

If you are charged with a DWI, even a first offense, there is a real possibility of spending time in jail.  

The importance of hiring an experienced DWI attorney cannot be overstated!  If charged with a DWI, 

seek an experienced attorney right away!

The penalties for a DWI conviction in Missouri are as follows:
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Ÿ First offense: Class B Misdemeanor (State Court or Municipal Court)

Ÿ State – up to 6 months jail and up to $1,000 fine

Ÿ Municipal – up to 90 days jail and up to $1,000 fine

Ÿ Second offense: Class A Misdemeanor (State Court or Municipal Court)

Ÿ State – up to 1 year in jail and up to $2,000 fine

Ÿ Municipal – up to 90 days in jail and up to $1,000 fine 

Ÿ Third offense: Class E Felony (State Court only)

Ÿ Up to 4 years in prison and up to $10,000 fine 

Ÿ Fourth offense: Class D Felony (State Court only)

Ÿ Up to 7 years in prison and up to $10,000 fine

The potential jail time you face may be enhanced if aggravating factors are present, such as property 

damage or injuries.  Besides the potential for jail time, if convicted you will face other hardships, 

including financial and those related to your driving privileges. A strong defense is critical for you to 

obtain the best possible result, including an outright dismissal or reduction in charges. 
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Ÿ OTHER PENALTIES FOR DWI 

In addition to the criminal penalties for DWI, under some circumstances a court may order the 

installation of an ignition interlock device.  An ignition interlock device essentially requires the 

driver to pass a breath test for alcohol before allowing the vehicle to start.  

Independent of the outcome criminal charges for DWI or BAC, a person may be subjected to certain 

other penalties.  While drivers have the right to refuse a chemical test, under Missouri's implied 

consent law they risk losing their driving privileges for doing so.  To begin with, if a driver refuses a 

law enforcement officer's request to take a chemical test, the refusal is admissible evidence in the 

criminal prosecution against him or her, and his or her driver's license is immediately revoked for 1 

year for refusal to take the chemical test.  

Under certain circumstances, the order revoking the driver's license due to a refusal to submit to a 

chemical test may be reviewed by a court.  At a hearing, the court may only determine three issues:

Ÿ Whether the person was arrested or stopped by a police officer;  

Ÿ Whether the officer had reasonable grounds to believe the person was driving the motor vehicle 

in an intoxicated or drugged condition; and

Ÿ Whether the person refused to take a test.  

At the hearing, the state must prove these elements.  If the state fails to do so, the driver's license 

will not be revoked.  

If, a�er an arrest for DWI, a person consents to a requested chemical test and the test indicates a 

blood alcohol concentration of 0.08 percent or more, the person's driving privileges may be 

suspended or revoked.  If the test results are available and the alcohol concentration is 0.08 percent 

or higher, the officer will serve a notice of suspension or revocation on the arrested person.  The 

officer will also take the person's driver's license and issue a 15-day temporary driving permit, 

along with a notice of rights and responsibilities.  

Within 15 days of arrest or receipt of the notice of suspension or revocation, the arrested person 

may request a hearing concerning the suspension or revocation.  The only issue at the hearing is 

whether, by preponderance of the evidence, the officer had probable cause to believe the driver 

was driving while intoxicated and whether the person tested had a blood alcohol level 0.08 percent 

or more.  

A suspension of a license typically results in a 30-day suspension.  A�er a suspension for DWI, there 

is an additional 60-day restricted driving privilege immediately following the suspension.  During 

that 60-day period, the driver may only drive to and from work or school, or to alcohol treatment.  

Revocation of a driver's license, on the other hand, results in the complete loss of driving privileges 

and the driver must apply for a new license at the end of the revocation period.  

If your license is suspended or revoked, you will still need to get around.  Imagine the difficulties 

getting through your daily activities – going to and from work, picking up the kids or running 

errands – while waiting to get your license reinstated.  If you continue to drive, however, while your 

14



Missouri DWI Survival Guide

license is suspended or revoked, you may face additional criminal charges.  

You can expect to pay higher insurance rates a�er a suspension or revocation of your driver's 

license.  You will be required to obtain what is commonly referred to as SR-22 insurance for 3 years.  

SR-22 insurance refers to a form issued by an insurance company.  The filing of that form with the 

Missouri director of revenue provides the insurance company's guarantee that it has issued at least 

the minimum liability insurance coverage required by the state to the person filing the SR-22 form 

and that the insurance company will notify the state if there is a lapse in coverage.  

CAN A DRIVER REFUSE TO TAKE A DWI CHEMICAL TEST?

When many people are pulled over, they frequently misunderstand their “rights.” One issue that 

o�en comes up is the chemical test to determine a driver's blood alcohol content. In Missouri, can 

you outright refuse one? Strictly speaking the answer is yes, but it is really a little more 

complicated than a simple “yes” or “no.”

A driver who has been pulled over for suspicion of DWI has rights guaranteed by the Constitutions 

of the United States and the State of Missouri as well as by law. For example, everyone has the 

right to remain silent if questioned by a law enforcement officer. If you are suspected of a crime 

like DWI, what if the officer asks you to take a breathalyzer or other chemical test?

In Missouri,Sec. 577.041 RSMo provides a driver 20 minutes to contact a lawyer to decide whether 

or not to take the chemical test. Of course if an attorney is reached, your options on how to 

proceed can be discussed. If an attorney is not reached by the end of the twenty minutes, however, 

the driver will have to make a decision – take the test or refuse. 

So, what are some of the consequences of consenting or refusing to a chemical test? If you refuse, 

the fact that you refused may later be used against you in Court. In addition, your driver's license 

will be revoked by the Missouri Director of Revenue for one year, although you will be given a 15-

day temporary license along with instructions on how to appeal the revocation of your license. 

If you consent to a chemical test, the results of the test may be favorable and provide exculpatory 

evidence in your defense to the charge of DWI. The results may, however, be unfavorable and 

provide the prosecution incriminating evidence that it may attempt to present against you in 

support of the DWI charge. The fact that the prosecution says that the chemical test show 

intoxication does not necessarily mean that the driver is guilty of DWI. Chemical test results are 

prone to common errors that produce inaccurate results.

Whether a driver should take a chemical test is not a question that can be answered generally, but 

rather depends upon the answers to many fact specific questions that are beyond the scope of this 

book.
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UNDER AGE DWI OFFENSES

If ordered by a court, a minor have his or her licenses suspended if found to have committed one of 

the following offenses:  

Ÿ An alcohol related traffic offense;  

Ÿ An offense involving the possession of use of alcohol while operating a motor vehicle;  

Ÿ An offense involving the possession or use of a controlled substance;  

Ÿ An offense involving the alteration, modification, or misrepresentation of a driver's license; and

Ÿ A second offense involving the possession or use of alcohol, if both offenses were committed by 

the person when under 18 years of age. 

 The penalty for a first time minor offender is a 90-day suspension of his or her driving privileges.  

WHAT HAPPENS IF YOUR CASE GOES GO TRIAL?

A criminal case begins with the filing of charges against you.  The charge may be set out in the 

ticket given to you by the officer, or it may be a document filed with the court by the prosecuting 

attorney.  The next step is what is called an arraignment, where your plea of not guilty to the 

charges will be entered by your attorney.  A�er the arraignment, other court dates will be set for the 

filing of pretrial motions (which may include asking the court to take some action, such as 

excluding certain evidence and not allowing the prosecution to present it at a hearing or trial), 

hearings on those motions, and/or trial.  

Your attorney will obtain what is called "discovery" that is, the police report, test results and other 

items that the prosecution may intend to use against you at trial.  Your attorney should also gather 
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other documents or materials that are necessary in the preparation of your defense.  A�er 

reviewing the discovery material and conducting an investigation, your attorney may file motions 

to suppress evidence.  

A motion to suppress evidence is basically a request for the court to prevent the prosecution from 

using certain evidence against you at trial because it was obtained in violation of your 

constitutional rights or other rule of law.  Simply because the prosecution has obtained evidence 

that it feels is incriminating to you or will somehow help the prosecution in its case against you, 

does not mean that it is automatically admissible in court.  The court will set a time to "hear" or 

consider these motions and a�er the hearing will make its decision.  

A pretrial conference will typically be held before trial begins.  At the pretrial conference, the 

prosecuting attorney will most likely present a plea offer to your attorney.  You and your attorney 

will consider the options of whether it is in your interest to accept the offer, present your own offer 

of settlement or proceed to trial.  If you proceed to trial, you may have your case decided by a 

judge or jury.  Regardless of who decides your case, the prosecution must present proof beyond a 

reasonable doubt of all the elements of the crime in order to obtain a conviction.  

If your case is tried to a jury, the trial will begin with voir dire, or jury selection.  Both the 

prosecuting attorney and your attorney will have an opportunity question the potential jurors 

before making their selections.  A�er the jury is selected, opening statements will be made by both 

the prosecutor and your lawyer.  Evidence will then be presented by the prosecution.  Your lawyer 

will have an opportunity to cross-examine or question all the prosecution's witnesses.  A�er the 

prosecution has presented its evidence, the defense may present its case.  

The defense case may include expert witnesses.  Under some circumstances, it is appropriate to 

present expert testimony concerning scientific aspects of your case.  Expert witnesses have 

testified concerning all sorts of scientific matters in alcohol related offenses, including chemical 

tests, field sobriety tests, medical conditions and accident reconstruction.  

You have a right to testify.  You also have a right to not testify.  If you choose not to testify, the court 

will instruct the jury that they are not to infer anything for the fact that you did not testify and that 

the fact you did not testify is not evidence of guilt.  This is because as a defendant, you are 

presumed innocent and the prosecution has the burden throughout the entire trial to prove its 

case beyond a reasonable doubt.  

A�er the defense has presented its evidence, the prosecution may present additional evidence.  

Your attorney will have the opportunity to cross-examine or question any additional witnesses 

called to testify by the prosecution.  Once the prosecution is finished presenting its evidence, the 

court will instruct the jury.  It will provide the jury with written instructions setting out the rules 

they are to use in making their decision.  A�er the jury is instructed, the prosecution will make its 

closing argument.  Your attorney will make a closing argument.  Finally, the prosecution will have 

another opportunity to argue to the jury.  The jury will then begin its deliberations.  Once the jury is 

finished deliberating, it will announce its decision.  .
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EXPUNGEMENT

Under some circumstances, Missouri law permits a person convicted of DWI to expunge, or wipe 

clean, a conviction from their record.  Essentially, to qualify for an expungement, the following 

conditions must be met:

Ÿ The DWI conviction must have occurred over 10 years ago;

Ÿ Conviction must be for a misdemeanor or ordinance violation;

Ÿ Have no other alcohol related offenses convictions or charges pending; and

Ÿ Must not have been issued a commercial driver's license (CDL) or be required to have one.

Expungment law is complicated and professional advice should be sought when considering 

petitioning a court to remove a conviction for DWI.
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Not everyone charged with an alcohol related offense is guilty.  Many people think that simply 

because a person's charged with an offense, he or she must be guilty.  That is just simply not true.  

The law presumes every criminal defendant to be not guilty.  The law makes that presumption, in 

part, because of the inherent unreliability of field sobriety tests, demeanor evidence in chemical 

tests discussed above.  At a trial the prosecution **** to obtain a conviction, would have to prove 

each and every element of the crime charged beyond a reasonable doubt.  A reasonable doubt is 

the highest standard of proof recognized by the law.  It is even higher than the standard used to 

terminate parental rights.  

Many people charged with alcohol related offenses understandably feel overwhelmed, and that the 

process is "stacked" against them.  As a result they may simply plead guilty even when they have a 

viable defense to the charges.  Any alcohol related offense is serious; not only because of the 

potential criminal penalties, but because the extreme hardship of losing your driving privileges.  An 

experienced attorney can greatly increase the chances of getting the results your deserve.  .

THIS BOOK IS NOT LEGAL ADVICE

The information provided in this book is not legal advice.  Each case is different and requires an 

evaluation beyond the capabilities of this book.  Unless you have hired our office to represent you, 

and we have agreed to accept your case, no attorney-client relationship has been created.  The 

information provided in this book is for general purposes only.  

Should you wish to discuss your case, or simply have questions, please do not hesitate to contact 

us.  You may contact us by visiting our web site at .  You may also contact www.shostaklawfirm.com

us by telephone at 314-380-3059.  We look forward to speaking with you.  

CONCLUSION
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